Filed: April 12, 2005
UNITED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUIT

No. 04-1391
(CA-01-254-AW)

BI-TECH NORTH, INCORPORATED, a New Hampshire
Corporation,

Plaintiff - Appellant,
and

WILLIAM SHERLOCK; BI-TECH, INCORPORATED, a
New Jersey Corporation,

Plaintiffs,
versus
LOCKHEED MARTIN CORPORATION, a Maryland
Corporation acting through its Sanders

Business Unit,

Defendant - Appellee.

ORDEHR

The court amends its opinion filed March 10, 2005, as follows:

On the cover sheet, section 8, line 5 -- the names of Juanita
A. Crowley, Paul R. Q. Wolfson, Edward N. Siskel, WILMER, CUTLER,
PICKERING, HALE AND DORR, L.L.P., Washington, D.C., are added as
counsel for Appellee.

For the Court - By Direction

/s/ Patricia S. Connor
Clerk




UNPUBLI SHED

UNI TED STATES COURT OF APPEALS
FOR THE FOURTH CI RCU T

No. 04-1391

Bl - TECH NORTH, | NCORPORATED, a New Hanpshire
Cor por ati on,

Plaintiff - Appellant,
and

W LLI AM SHERLOCK; BI - TECH, | NCORPORATED, a
New Jer sey Corporation,

Plaintiffs,
ver sus
LOCKHEED MARTIN CORPORATI ON, a Mryland
Corporation acting through its Sanders

Busi ness Unit,

Def endant - Appell ee.

Appeal fromthe United States District Court for the District of
Maryl and, at Greenbelt. Alexander Wllianms, Jr., D strict Judge.
(CA-01- 254- AW

Argued: Novenber 30, 2004 Deci ded: March 10, 2005

Bef ore WDENER, M CHAEL, and MOTZ, Circuit Judges.

Affirmed by unpublished per curiam opi nion.

ARGUED: Peter David Coldberger, Ardnore, Pennsylvania, for
Appel lant. Francis Joseph Gorman, GORVAN & WLLIAVS, Baltinore,
Maryl and, for Appellee. ON BRIEF: Neil E. Jokelson, David
Jokel son, Derek Jokelson, NEIL E  JOKELSON & ASSCCl ATES,
Phi | adel phi a, Pennsyl vania, for Appellant. Juanita A Crow ey,



Paul R Q Wlfson, Edward N. Siskel, WLMER, CUTLER, PI CKERI NG
HALE AND DORR, L.L.P., Washington, D.C. for Appellee.

Unpubl i shed opi nions are not binding precedent in this circuit.
See Local Rule 36(c).




PER CURI AM

In this diversity contract and tort action, we affirm the
district court’s grant of summary judgnment to Lockheed Martin Corp.
and denial of partial summary judgnent to Bi-Tech North, Inc.

(“BTN').

l.
In March 1998, WIIliam Sherlock, the principal in Bi-Tech
Inc. (“BTI”), a machine shop, began negotiations with a unit of
Lockheed to buy from Lockheed the Manchester Machine Center
(“mrc).
In late Decenber 1999 and early January 2000, the parties

executed docunents that provided, inter alia, that BTN, a New

Hanpshire corporation created for the purpose of the purchase
woul d buy MMC from Lockheed for $500, 000--a $100, 000 down paynent,
with the remaining $400,000 to be paid in equal nonthly
install ments for one year, pursuant to the terns of a promssory
note (the “Note”). BTN would pay $310,000 to |ease the building
housi ng MMC for one year, with options to renew at a | ower rate or
to purchase for $2.1 mllion. BTN would continue to enploy
desi gnated MMC enpl oyees at (at l|east) the sanme pay and with (at
| east) the sane benefits. Al so, Lockheed would have a priority
security interest in the assets transferred to BTN, which BTN coul d

not further encunber; and BTl woul d guarantee BTN s paynent of the



Not e and performance of all obligations under the agreenent. Wile
t he agreenent becane effective Decenber 23, 1999, the deal was not
to close until January 3, 2000.

A few provisions of the agreenent are inportant here:

1. Article I X lists “Conditions to Cosing.” Section 9.03(a)
conditions Lockheed’s obligations on BTl'’s and BTN s
performance of its obligations wunder the agreenent and
conditioned Lockheed’s ©performance on the truth and
correctness (in all material respects) of BTlI's and BTN s
representations and warranties contained in the transaction
docunent s. Section 9.03(c)(iti) conditions Lockheed’ s
obligations on BTN having provided to Lockheed “reasonabl e
assurances” that BTN had in place “sufficient financial
resources to satisfy the Prom ssory Note and to satisfy and
perform its other obligations under the Transaction
Docunents.”

2. Article IV lists the “Representations and Warranti es” of BTN
and BTlI. Section 4.01(e) represents and warrants that each
was “capable of performng, in all material respects, each
agreenent, covenant and obligation required by the Transacti on
Docunents” and that at the tine of the transactions, BTN woul d
have “the resources and assets necessary and sufficient to
conduct the [business of MMC] and to performits obligations

and Contracts that constitute Transferred Assets.” Secti on



4.01(h) represents and warrants that BTN had “avail able to it
cash, marketabl e securities or other investnents, or presently
avai | abl e sources of credit, to enable it to consummate the
Cont enpl at ed Transactions and to pay the Purchase Price.”

3. Article XI governs term nation. Section 11.01(b) controls
termnation if the deal has not closed by January 15, 2000,
and allows i medi ate term nation by either Lockheed or BTN at
any time prior to closing. The sole exception to this
prerogative is if the closing is not consunmat ed by January 15
because of the terminating party’'s breach of any of the
representations or warranties or its failure to performthe
covenants or agreenents contained in the Transaction
Docunent s. Section 11.01(d) is an alternative term nation
provi sion, not dependent on the failure of the deal to close
by January 15. It allows term nation because of a breach of
any representation, warranty, covenant, or agreenment under the
Transaction Docunents, if the effect of the breach “would
cause the closing conditions of the termnating party not to
be capabl e of being satisfied,” and if the breach is not cured
by the breaching party within 15 days of receiving witten
notice of the breach fromthe termnating party.

The parties agree that Maryland | aw governs the contract.

BTN began to install new phones and signs at MMC, obtained

i nsurance coverage, and secured signed acceptances of enploynent



fromthe designated MMC enpl oyees. Sherl ock al so contacted Joseph
Franchetti about a possible |oan of $200,000 or nore for working
capital. The terns of the proposed | oan were, however, onerous:
the interest rate on the |l oan would be 20% Franchetti would be
entitled to 10%of net profit after taxes and woul d becone a board
menber with a nonthly retainer.

The Lockheed/ BTN deal did not cl ose on January 3, 2000, and on
January 5, Lockheed’ s in-house counsel sent a handwitten note to
Sherlock listing open action itens, including *“evidence of
financial capability.” On January 7, 2000, BTN s attorney
forwarded to Lockheed s outside counsel materials addressing sonme
of the open action itens. Included was a letter fromGE Capital to
Sherlock stating that it was “in the process of conpleting [the]
review of [Sherlock’s] request for a $750,000 working capital
line.” GE Capital asked for a copy of the executed purchase
agreenent, and “[v]erification fromLockheed nanagenent as to the
i nvoi cing and paynent terns.” It further proposed a January 10
nmeeting. The neeting did not occur.

On January 12, Sherl ock’ s consultant cal cul ated that BTN woul d
requi re $218,000 in working capital to operate MMC for the first
month. At a neeting with Sherlock on January 12, Lockheed said
that a $600,000 letter of credit would satisfy BTN s obligations
under 8 9.03(c)(iii) of the contract. Sherlock indicated that he

would look into the issue and intended to talk to his attorney



about whet her he needed to post additional funds.

By January 14, Sherlock had tendered $50, 000 of the $100, 000
down paynent. On January 14, Lockheed sent Sherlock a letter
informng him that, pursuant to the ternms of the agreenent,
Lockheed woul d exercise its term nation rights unless Sherl ock had
provi ded, by January 15, the remaining $50, 000 of the down paynent
and “written evidence that [BTN] has access to a mninmm of
$600, 000" via a signed letter of credit. Sherl ock’ s attorney
replied that the requirenment of proof of access to $600, 000
“appears to be a breach of the transaction agreenents,” but that
Sherl ock was ready, wlling, and able to forward by wire transfer
t he remai ni ng bal ance of the downpaynent. On January 15, Sherl ock
wote to Lockheed offering to contact banks to get financing and
offering as collateral his vacation honme, which he valued at $1.6
mllion.!? Lockheed termnated the agreenent by letter dated
January 18, 2000.

Lockheed | ater sold MMC to anot her purchaser, PGM BTN points
to evidence of phone calls between Lockheed and PGM during early
January 2000 as suggesting that Lockheed was negotiating a deal

with PGV before the term nation of the BTN deal.

!Sherl ock’s actual equity in the house appears to have been
significantly less than that. In his April 2000 Petition for
Bankr upt cy, Sherlock valued the property at $900, 000, and noted a
$750, 000 nortgage on the property.

7
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In January 2001, BTN, BTI, and Sherlock filed suit agai nst
Lockheed in the United States District Court for the D strict of
Maryl and, asserting breach of contract and various tort clainmns.
Lockheed filed counterclains against BTN, BTI, and Sherlock. In
May 2001, Sherlock filed a Suggestion of Bankruptcy, and, in August
2001, the district court ordered the case to go forward except as
to the counterclai magai nst Sherl ock. ?

By February 2004, BTN s remnai ni ng cl ai ns agai nst Lockheed were
for breach of ~contract, detrinental reliance, breach of
confidential duty, fraud, conspiracy to defraud, and tortious
interference with prospective business relations. On February 25,
2004, the district court granted Lockheed’s notion for sunmary
judgnment on these clains, and denied BTN s notion for partial
summary judgnent on its breach of contract claim In an order
dated May 5, 2004, the district court dismssed with prejudice
Sherlock’s and BTI's clains against Lockheed; dism ssed w thout
prejudi ce Lockheed' s counterclainms against BTl and Sherl ock;
desi gnated the February 25, 2004 Order as the final judgnent as to
BTN s clains; and stayed Lockheed s counterclaim against BTN
pendi ng BTN s appeal to this court. Only BTN appeals; it appeals

the grant of summary judgnment on the breach of contract and tort

2Sherlock’s Petition for Bankruptcy in the District of New
Jersey has since been voluntarily di sm ssed.
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claims, and the denial of its own notion for partial sunmary
judgnment on its breach of contract claim BTN does not appeal the
grant of summary judgnent on the quasi-contract claim of

detrinental reliance.

L.
W review the district court’s grant of sunmary judgnent de
novo, viewng the facts in the light nost favorable to the non-

movi ng party. Blaustein & Reich v. Buckles, 365 F. 3d 281, 286 (4th

Cr. 2004).
A
As the district court correctly noted, Maryl and | aw hol ds t hat
no duty arises under a contract if a condition precedent is

unful fill ed. See Laurel Race Course, Inc. v. Regal Constr. Co.,

333 A 2d 319, 327 (Md. 1975). Thus, if BTN did not satisfy the
conditions precedent of 8§ 9.03(a) and 9.03(c)(iii), and its
nonperformance is not excused, it cannot recover for breach of
contract, and the district court properly granted sunmary judgnment

to Lockheed. See Hubler Rentals, Inc. v. Roadway Express, Inc.,

637 F.2d 257, 260-61 (4th Cr. 1981).
(1)
The record reveal s that BTl and BTN did not satisfy § 9.03(a)
or 8§ 9.03(c)(iii).

As to 8§ 9.03(a), contrary to the representations and



warranties in 88 4.01(e) & (h), neither BTN nor BTl had sufficient
resources and assets at the tinme of the transactions to conduct
MVC' s business or to consummate the contenplated transactions
| ndeed, BTN had no assets at all when the Transaction Agreenent

becane effective on Decenber 23, 1999, and woul d not have had any

until the transfer of MMC s assets to BTN s control, which was
supposed to occur on January 6, 2000. Moreover, there was an
out st andi ng j udgnent of forecl osure of nore than $1 nmi|lion agai nst

BTlI, and BTI’'s bank account had a negative bal ance.

Nor did BTN or BTl satisfy 8 9.03(c)(iii). That section of
the contract requires BTN to provide Lockheed with “reasonable
assurances” that BTN had sufficient financial resources avail able
to satisfy the Note and performits obligations under the contract.
BTN argues that there are material factual issues as to whether it
satisfied this condition precedent, because (1) the Security
Agreenment in and of itself could constitute the required

“reasonabl e assurances;” or (2) “Sherlock was prepared to conplete

the down paynment, . . . BTN had already taken mmjor steps toward
assum ng the business, . . . Lockheed had di scussed the short-term
wor ki ng capital needs of BTN with Franchetti, who was willing to
neet them. . . , and . . . the MVC deal was otherw se self-
fi nanci ng.”

But it is a fundanental principle of contract law that a

contract should be construed so that each provision has meani ng,
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and no provision is nmere surplusage. See, e.q., JMP Assocs. v. St.

Paul Fire & Marine Ins. Co., 693 A 2d 832, 834-35 (M. 1997). |If

we shoul d construe the Security Agreenment (or any other obligation
in the Transaction Docunents) to have satisfied the “reasonable
assurances” requirenent, then that would render 8§ 9.03(c)(iii)
superfluous. Section 9.03(c)(iii) requires “reasonabl e assurances”

in addition to the other requirenents of the contract.

Mor eover, BTN s si gnhage and potential contracts did not assure
“sufficient financial resources” to neet BTN s obligations,
especially in the short-term Simlarly, the understanding that
the deal would becone self-financing did not assure that BTN had
the working capital to run the shop for the first nonth or two.
And Sherlock never offered the potential Franchetti loan to
Lockheed as a “reasonabl e assurance.” Thus, these factors could
not constitute “reasonabl e assurances.”

The only counterproposal that Sherlock nade to Lockheed’s
request for a $600,000 letter of credit was to offer his vacation
home as collateral. According to Sherlock’s bankruptcy petition,
this house was worth $900,000 and was encunbered by a $750, 000
nortgage. Even if the bare offer of this house as collateral could
be considered an assurance, the value of that property was
significantly | ess than the $218, 000 t hat Sherl ock’ s own consul t ant
stated woul d be needed to run the shop for the first nonth. Thus,

it could not have been a “reasonable assurance” that BTN had
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sufficient resources to satisfy the $400,000 Note and the other
obl i gati ons under the agreenent.

Because BTl and BTN did not satisfy the conditions precedent
of 88 9.03(a) and 8 9.03(c)(iii), Lockheed did not have a duty to
perform under the contract.

(2)

Al ternatively, BTN argues that Lockheed repudiated the
contract in its January 14, 2000 letter, thus excusing BTlI’'s and
BTN s failureto fulfill the conditions precedent, and consequently
allowing BTN to recover for Lockheed' s asserted anticipatory
breach.® The January 14 letter stated that “per terns of [the]
agreenent,” if, by close of business January 15, 2000, Sherlock did
not tender the renai nder of the down paynent and submt “witten

evidence that [BTN] has access to a mninmm of $600,000 via a

®BTN al so argues that Lockheed fraudul ently conceal ed materi al
information and did not negotiate in good faith, because, inter
alia, Lockheed was allegedly simultaneously negotiating with PGV
BTN asserts that this excused it from performng the conditions
precedent . However, there is no authority for BTN s suggestion
that there is a generalized fraud exception to the rule that the
failure of a party to perform conditions precedent excuses the
other party fromits performance under the contract. O course, if
a party’'s fraud or bad faith causes the other party to be unable to
performa condition of the contract, then the nonperformance of the
condition is excused. See WIliston on Contracts § 39.10 (4th ed.)
(“Although it is not necessary that there be a specific mal evol ent
intent, the weight of authority holds that in order for prevention
to constitute an excuse for nonperformance of a condition or a
prom se, the preventing party nust have deliberately taken steps to
i npede performance or have arbitrarily inpaired the other party's
ability to perform”). However, BTN fails to show that Lockheed’ s
alleged fraud or bad faith caused BTN s failure to provide
reasonabl e assurances as required under 8 9.03(c)(iil).

12



signed Letter of Credit” from a bank, Lockheed would “have no
alternative but to termnate the deal.”

“Odinarily, in order to constitute anticipatory repudiati on,
there nust be a definite, specific, positive, and unconditiona
repudi ati on of the contract by one of the parties to the contract.”

C.W Blomuist & Co. v. Capital Area Realty lInvestors Corp., 311

A .2d 787, 791 (Md. 1973). A party repudiates a contract if it
demands performance to which it is not entitled, and states
unequi vocally that it wll not perform unless the demand is

sati sfi ed. WBZE, Inc. v. Arab Network of Anerica, 220 B.R 568,

572 (D. Md. 1998) (citing Corbin on Contracts 8 973 at 910 (1951)).

Section 11.01(b) of the contract entitled Lockheed to
“reasonabl e assurances” by January 15, 2000; wthout such
assurances either party could wunilaterally and imediately
term nate. Lockheed s request that BTN establish a $600, 000 |ine
of credit did not anbunt to a repudiation of the contract if that
request plausibly constituted a request for “reasonabl e assurances”

under the contract. See LAK, Inc. v. Deer Creek Enters., 976 F.2d

328, 332-34 (7th Gr. 1992) (holding that, in determ ning whet her
there was an anticipatory breach, the court nust look to the
provision of the contract under which the dispute arises and
determ ne whether the allegedly breaching party was “offering to
perform in accordance with its own interpretation” of that

provision and if “that interpretation was plausible”).
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In this case, Lockheed's determination that a $600, 000 |ine of
credit would satisfy 8 9.03(c)(iii) was neither inplausible, nor
even unreasonable. The contract required “reasonabl e assurances”
that BTN could pay the $400,000 Note and satisfy the other
obligations of the contract, which included the running of the
machi ne shop. As explained above, the Security Agreenent, which
secured the Note, could not in itself satisfy the “reasonable
assurances” requirenent. Lockheed requested a line of credit that
equal ed t he amount of the Note, plus $200, 000, an approxi mation of
t he anmount necessary to run the shop for one nonth--and it is
undi sputed that it would be at |east one nonth before the shop
could realize a profit. Mreover, as evidence of ability to neet
BTN s financial obligations, Sherlock had proffered a letter
i ndi cating that he had requested a $750,000 Iine of credit fromGE
Capital. Thus, Sherlock hinmself seens to have contenpl ated that a
line of credit for $150, 000 nore than Lockheed eventual | y demanded
m ght be necessary to provide “reasonabl e assurances.”

Finally, Lockheed can only have repudi ated the contract if BTN
was ready and willing to provide “reasonabl e assurances” by the

January 15 deadline. See Wschhusen v. Am Med. Spirits Co., 163

A 2d 685, 687 (M. 1933). To provide these assurances, Sherl ock
woul d, at |east, have had to accept Franchetti’s |oan. However,
not only was Sherlock unwilling to accept the | oan, but also both

he and his attorney repeatedly expressed a belief that Sherl ock was
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obligated to do no nore under the contract than tender the down
paynent . BTN s contention that Sherlock would ultimtely have
accepted the Franchetti loan is belied by the fact that he did not
do so before the close of business on January 15, 2000, although
Lockheed had informed him that it would likely exercise its
termnation rights if the deal had not closed by that deadline.

Because Lockheed did not repudiate the contract, repudiation
does not excuse BTN s failure to satisfy the conditions precedent,
and BTN cannot maintain a suit for breach of contract.*

B

BTN also appeals the district court’s grant of sunmary
judgment to Lockheed on BTN s tort clains. W have reviewed the
record, briefs, and applicable case |law, and we have heard ora
ar gunment . W are convinced that the district court properly

resol ved these clains. See Sherlock v. Lockheed Martin Corp.

Cvil Action No. AWO01-254 (D. Ml. Feb. 25, 2004).

| V.
For these reasons, the judgnent of the district court is

AFFI RVED.

“Qur resolution of this issue al so di sposes of BTN s appeal of
the district court’s denial of its notion for partial sumary
j udgnment on the breach of contract claim
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